Beforethe
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC

In the Matter of )
)
Consumer And Governmental Affairs Bureay CG Docket No. 18-152

Seeks Comment On Interpretation Of The )
Telephone Consumer Protection Act In Light)
Of DC Circuit’'sACA InternationaDecision )

)
Rules and Regulations Implementing the ) CG Docket No. 02-278

Telephone Consumer Protection Act of 1991)

COMMENTSOF THE AMERICAN ASSOCIATION OF HEALTHCARE
ADMINISTRATIVE MANAGEMENT

The American Association of Healthcare AdministratManagement (“AAHAM”)
respectfully submits these comments in respontigetdederal Communication Commission
(“FCC” or “Commission”) Consumer & Government AffaiBureau’sPublic Notice®* which
seeks comment on the “interpretation and implememaf the Telephone Consumer Protection
Act [“TCPA”] following the recent decision of the.B. Court of Appeals for the District of
Columbia inACA International v. FCC?

AAHAM is the premier professional organization iedithcare administrative
management focused on education and advocacy arélas of reimbursement, admitting and
registration, data management, medical recordspatient relations. AAHAM was founded in

1968 as the American Guild of Patient Account Mamagnt. Initially formed to serve the

! Consumer and Governmental Affairs Bureau Seeks @atmon Interpretation of the Telephone
Consumer Protection Act in Light of the D.C. CitIACA International DecisionCG Docket Nos. 18-
152, 02-278 (rel. May 14, 2018)Rlblic Noticé).

%1d.; see ACA Int'l, et al. v. FC@85 F.3d 687 (D.C. Cir. 2018) (addressing thesappfRules and
Regulations Implementing the Telephone Consuméeé&tion Act of 1991 et alDeclaratory Ruling and
Order, 30 FCC Rcd 7961 (2015p(015 Declaratory Ordéy).



interests of hospital patient account managers, AMHas evolved into a national membership
association that represents a broad-based comstytuwd healthcare professionals. Professional
development of its members is one of the primamigof the association. Publications,
conferences and seminars, benchmarking, profedsientdication and networking offer
numerous opportunities for increasing the skilld knowledge that are necessary to function
effectively in today’s health care environment.

AAHAM actively represents the interests of healtlecadministrative management
professionals through a comprehensive programgigléive and regulatory monitoring and its
participation in industry groups such as ANSI, DI&&d NUBC. AAHAM is a major force in
shaping the future of health care administrativeagament, and one of its main focuses has
been on efforts to change the TCPA for the healthpeofession.

Today's TCPA framework is outdated and limits AAHAKREmMbers’ ability to meet all
the regulatory requirements placed on the healehaiustry through the Affordable Care Act.
Changes in healthcare have transformed how we pEgtednts and consumers. That is why
AAHAM continues to be engaged in an effort to mausr the FCC’s implementation of the
TCPA to fit today’'s healthcare environment. Totteéad, AAHAM urges the Commission to
take the following measures to modernize the TCPA.

Eirst, the Commission should grant the Petition for Beatbry Ruling filed by a diverse
array of industry stakeholders, including AAHAMaNd clarify that: (1) to be an automatic
telephone dialing system (“ATDS”), equipment mus¢ @ random or sequential number

generator to store or produce numbers and diaéthambers without human intervention; and

% U.S. Chamber Institute for Legal Refoanal, Petition for Declaratory Ruling, CG Docket N@-D78
(filed May 3, 2018).



(2) only calls made using actual ATDS capabiliaes subject to the TCPA's restrictions. These
are the only logically valid interpretations of thEPA'’s statutory text.

As an initial matter, the Commission should clatlgat ATDS equipment must possess
the functions referred to in the statutory defonti storing or producing numbers to be called,
using a random or sequential number generatordatidg those numbers. The TCPA defines
an ATDS as a device that has the capacity to “siopgoduce telephone numbers to be called,
using a random or sequential number generatortadidl such numbers.” A device must be
able to generate numbers in either random order egquential order to satisfy the definition.
Otherwise, the device cannot do anything “usingralom or sequential number generator.”
Next, it must be able to store or produce thosebarscalled using that random or sequential
number generator. This ability to store or prodiedephone numbers to be called, alone, is
insufficient; the clause “using a random or segaénumber generator” modifies this phrase,
requiring that the phone numbers stored or prodbeegenerated using a random or sequential
number generator. Finally, the device must be ebtial those numbers. The Commission
should not deviate from the TCPA's straightforwatdtutory language.

In addition, the Commission should confirm that T&PA is only implicated by the

present usef actual ATDS capabilities in making calls. This inter@gbdn would best give

effect to the words “use” and “make,” which the T&C@mploys in the present tense. Clarifying
that an ATDS does not include devices that dial émsgenerated lists of numbers, meanwhile,

would comport with the plain meaning of the wordt@matic” and the FCC'’s original

%47 U.S.C. § 227(a)(1).
®1d. at (a)(1)(A)-(B).



understanding of that wofd It would also heed the D.C. Circuit’s suggestioat the absence of
human intervention is important, “given that ‘auvitoautodialer—or equivalently, ‘automatic’ in
‘automatic telephone dialing system'—would seernengision non-manual dialing of telephone
numbers.” To that end, the Commission should adopt a bilightsafe harbor under which a
caller is not deemed to use an ATDS if there isfamyan intervention to generate or dial the
number(s).

Second, the Commission should clarify the treatment disd® wrong or reassigned
numbers by: (1) confirming that the TCPA's statytphrase “called party” means “expected”
recipient; and (2) allowing callers to “reasonal@ly” on the “prior express consent” that they
had received, including by adopting a safe harbocéllers that use commercial TCPA
compliance solutions. As Chairman Pai has notet;éxpected-recipient approach respects
Congress’s intent that the TCPA balance the privagys of the individual and the commercial
speech rights of the telemarketer,” by giving “widuals the right to stop unwanted, wrong-
number phone calls in the first instance” and imfimg “a caller that he has the wrong number.”
The expected-recipient approach also “rightfullpt@ns the bad actors” who “repeatedly call
after an individual has told them they’ve got themg number®

AAHAM also supports proposals by the Commission mmeherous commentators to
adopt a safe harbor for callers that check commakyavailable TCPA compliance solutions.

As CTIA has noted, “[tlhe Commission may reasonaldtermine that ‘called party’ means

® Rules and Regulations Implementing the Telephome@oer Protection Act of 199Report and
Order, 18 FCC Rcd 14014, 14115 1 132 (2q0Bhe basic function of such equipment, howeves hat
changed- the capacity to dial numbers without humignvention.”).

" ACA Intl, 885 F.3d at 703 (citation omitted).
82015 Declaratory Ordeat Dissent of then-Commissioner Pai.
9

Id.



‘intended’ or ‘expected’ recipient, and that whecadler checks one or more database(s) but
nevertheless reaches a reassigned number inadWertka caller does not violate the TCPA
because it has established that it ‘intended’ gpéeted’ to reach the prior subscriber (who had
granted consent)® Similarly, the Commission can and should estadisafe harbor as an
interpretation of “reasonable reliance.” Eithetoth interpretations would incentivize callers to
use products that help avoid placing calls to wrongeassigned numbers.

Third, the Commission should allow callers to adopt@aable mechanisms for
consumers to opt out of unwanted calls. In padiGlAAHAM urges the Commission to adopt
the approach that the Second Circuit articulatetiéiReyeS' decision, which confirmed that
callers and called parties may agree to specifisent revocation methods, including through
the terms and conditions of a bilateral consumetreat. TheReyesapproach would best
harmonize TCPA consent revocation with common lamti@act principles and give callers the
certainty needed to honor consumer preferencepiedictable manner.

Einally, AAHAM urges the Commission to grant without fuetidelay the pending Joint
Petition for Expedited Declaratory Ruling and/oadfication*? filed by Anthem, AAHAM,

Blue Cross Blue Shield, and Wellcare, for the reaset forth in separate comments in this

1% Comments of CTIA, CG Docket No. 17-59, at 12 (fillune 7, 2018).
' Reyes v. Lincoln Automotive Fin. Srv861 F. 3d 51, 54 (2d Cir. 2017).

12 3eeJoint Petition of Anthem, Inc., Blue Cross Blue&tiAssociation, WellCare Health Plans, Inc.,
and the American Association of Healthcare Admiaiste Management for Expedited Declaratory
Ruling and/or Clarification of the 2015 TCPA OmnsbDeclaratory Ruling and Order, CG Docket No.
02-278 (filed July 28, 2016); Reply Comments in ganp of Joint Petition of Anthem, Inc., Blue Cross
Blue Shield Association, WellCare Health Plans,,laod the American Association of Healthcare
Administrative Management for Expedited Declarat@nting and/or Clarification of the 2015 TCPA
Omnibus Declaratory Ruling and Order, CG Docket 0&278, at 3 (filed Oct. 4, 2016).



proceeding® The Joint Petition requests narrow clarificatiom$éring the FCC’s TCPA rules
for healthcare-related calls more in line with aomer expectations and the medical services
industry. As a general matter, the Joint Petiisks the Commission to clarify that certain non-
marketing calls that are already allowed underctraprehensive privacy and data security
regime of the Health Insurance Portability and Aagability Act are also permissible under the
TCPA. The Joint Petition has earned the bipartssgport of Congress and the endorsement of
an overwhelming number of commenters on the recéifter nearly two years of inaction, the
time is ripe for the Commission to grant the J&atition and support the critical public policy
goal of providing effective and efficient medicalre, especially to at-risk populations.

* * *

AAHAM applauds the Commission for releasing Ehablic Noticeand encourages the
Commission to take further actions to help modertiie TCPA. Doing so will help bring relief
to good faith callers, including the many thousaotisealthcare professionals within AAHAM'’s
membership that serve patients every day.

Respectfully submitted,
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